§1620.28

and title VII so long as the same indi-
vidual does not receive duplicative re-
lief for the same wrong. Relief is com-
puted to give each individual the high-
est benefit which entitlement under ei-
ther statute would provide. (e.g., lig-
uidated damages may be available
under the EPA but not under title VII.)
Relief for the same individual may be
computed under one statute for one or
more periods of the violation and under
the other statute for other periods of
the violation.

(c) The right to equal pay under the
Equal Pay Act has no relationship to
whether the employee is in the lower
paying job as a result of discrimination
in violation of title VII. Under the EPA
a prima facie violation is established
upon a showing that an employer pays
different wages to employees of oppo-
site sexes for equal work on jobs re-
quiring equal skill, effort and responsi-
bility, and which are performed under
similar working conditions. Thus, the
availability of a remedy under title VII
which would entitle the lower paid em-
ployee to be hired into, or to transfer
to, the higher paid job does not defeat
the right of each person employed on
the lower paid job to the same wages as
are paid to a member of the opposite
sex who receives higher pay for equal
work.

§1620.28 Relationship to other equal
pay laws.

The provisions of various State or
local laws may differ from the equal
pay provisions set forth in the FLSA.
No provisions of the EPA will excuse
noncompliance with any State or other
law establishing fewer defenses or more
liberal work criteria than those of the
EPA. On the other hand, compliance
with other applicable legislation will
not excuse violations of the EPA.

§1620.29 Relationship to other labor
laws.

If a higher minimum wage than that
required under the FLSA is applicable
to a particular sex pursuant to State
law, and the employer pays the higher
State minimum wage to male or fe-
male employees, it must also pay the
higher rate to employees of the oppo-
site sex for equal work in order to com-
ply with the EPA. Similarly, if over-

29 CFR Ch. XIV (7-1-06 Edition)

time premiums are paid to members of
one sex because of a legal requirement,
such premiums must also be paid to
employees of the other sex.

§1620.30 Investigations
ance assistance.

and compli-

(a) As provided in sections 9, 11, 16,
and 17 of the FLSA, the Commission
and its authorized representatives
under the Act may (1) investigate and
gather data; (2) enter and inspect es-
tablishments and records, and make
transcriptions thereof, and interview
individuals; (3) advise employers re-
garding any changes necessary or de-
sirable to comply with the Act; (4) sub-
poena witnesses and order production
of documents and other evidence; (5)
supervise the payment of amounts
owing pursuant to section 16(c) of the
FLSA; (6) initiate and conduct litiga-
tion.

(b) The General Counsel, District Di-
rectors, Washington Field Office Direc-
tor, and the Program Director, Office
of Program Operations, or the des-
ignees of any of them are hereby dele-
gated authority to exercise the powers
enumerated in paragraphs (a) (1), (2),
(3), and (b) of this section and to serve
subpoenas. The General Counsel is del-
egated authority to seek preliminary
relief under the Act. The General Coun-
sel is hereby delegated authority to
initiate other litigation at the direc-
tion of the Commission and to conduct
such litigation.

(c) The identity or identifying details
of persons giving information in con-
fidence as to violations of the Act shall
not be disclosed unless necessary in a
court proceeding.

[46 FR 4888, Jan. 19, 1981, as amended at 47
FR 46276, Oct. 18, 1982; 50 FR 30700, July 29,
1985. Redesignated at 51 FR 29819, Aug. 20,
1986, and amended at 54 FR 32063, Aug. 4,
1989]

§1620.31 Issuance of subpoenas.

(a) With respect to the enforcement
of the Equal Pay Act, any member of
the Commission shall have the author-
ity to sign a subpoena requiring:

(1) The attendance and testimony of
witnesses;

(2) The production of evidence includ-
ing, but not limited to, books, records,
correspondence, or documents, in the
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possession or under the control of the
person subpoenaed; and

(3) Access to evidence for the pur-
poses of examination and the right to
copy.

(b) There is no right of appeal to the
Commission from the issuance of such
a subpoena.

(c) Upon the failure of any person to
comply with a subpoena issued under
this section, the Commission may uti-
lize the provisions of sections 49 and 50
of title 15 of the United States Code to
compel enforcement of the subpoena.

[46 FR 4888, Jan. 19, 1981. Redesignated at 51
FR 29819, Aug. 20, 1986]

§1620.32

(a) Employers having employees sub-
ject to the Act are required to keep
records in accordance with U.S. De-
partment of Labor regulations found at
29 CFR part 516 (Records To Be Kept by
Employers Under the FLSA). The regu-
lations of that part are adopted herein
by reference.

(b) Every employer subject to the
equal pay provisions of the Act shall
maintain and preserve all records re-
quired by the applicable sections of 29
CFR part 516 and in addition, shall pre-
serve any records which he makes in
the regular course of his business oper-
ation which relate to the payment of
wages, wage rates, job evaluations, job
descriptions, merit systems, seniority
systems, collective bargaining agree-
ments, description of practices or other
matters which describe or explain the
basis for payment of any wage differen-
tial to employees of the opposite sex in
the same establishment, and which
may be pertinent to a determination
whether such differential is based on a
factor other than sex.

(c) Bach employer shall preserve for
at least two years the records he
makes of the kind described in
§1620.32(b) which explain the basis for
payment of any wage differential to

Recordkeeping requirements.

§1620.33

employees of the opposite sex in the
same establishment.

(Approved by the Office of Management and
Budget under control number 3046-0019)

(Pub. L. 96-511, 94 Stat. 2812 (44 U.S.C. 3501 et
seq.))

[46 FR 4888, Jan. 19, 1981, as amended at 46
FR 63268, Dec. 31, 1981. Redesignated at 51 FR
29819, Aug. 20, 1986]

§1620.33 Recovery of wages due; in-
junctions; penalties for willful vio-
lations.

(a) Wages withheld in violation of the
Act have the status of unpaid min-
imum wages or unpaid overtime com-
pensation under the FLSA. This is true
both of the additional wages required
by the Act to be paid to an employee to
meet the equal pay standard, and of
any wages that the employer should
have paid an employee whose wages he
reduced in violation of the Act in an
attempt to equalize his or her pay with
that of an employee of the opposite sex
performing equal work, on jobs subject
to the Act.

(b) The following methods are pro-
vided under sections 16 and 17 of the
FLSA for recovery of unpaid wages:
The Commission may supervise pay-
ment of the back wages and may bring
suit for back pay and an equal amount
as liquidated damages. The employee
may sue for back pay and an additional
sum, up to the amount of back pay, as
liquidated damages, plus attorney’s
fees and court costs. The employee
may not bring suit if he or she has been
paid back wages in full under super-
vision of the Commission, or if the
Commission has filed suit under the
Act to collect the wages due the em-
ployee. The Commission may also ob-
tain a court injunction to restrain any
person from violating the law, includ-
ing the unlawful withholding by an em-
ployer of proper compensation. A 2-
yvear statute of limitations applies to
the recovery of unpaid wages, except
that an action on a cause of action
arising out of a willful violation may
be commenced within 3 years after the
cause of action accrued.

(c) Willful violations of the Act may
be prosecuted criminally and the viola-
tor fined up to $10,000. A second convic-
tion for such a violation may result in
imprisonment.
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